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Enduring Power of Attorney 
 

1. What is an “Enduring Power of Attorney” about? 
Background: 
Everybody has the right to self-determine – to make decisions for themselves about their 
own lives.  However, the sad truth is that not all persons are capable for a variety of reasons 
of exercising their right to self-determine. They lack “capacity”. Some of those reasons may 
be due to: - 

• An inherent intellectual disability from birth.  

• An acquired disability due to mental illness e.g. dementia. 

• Illnesses of old age. 

• As a result of physical illness or injury e.g. stroke. 
 
“Attorney” is a medieval word.  When the Crusader Knights went to the Holy Land they 
often left their estates back home in the hands of someone whom they trusted, who would 
run things while they were away.  The modern concept of ‘power of attorney’ is based on 
the same idea.  When someone cannot look after their own affairs for whatever reason, an 
attorney can be appointed to look after their interests.  
 
An Enduring Power of Attorney (EPA) can be created to plan in advance for a time when you 
may be unable to make decisions for yourself and about your personal care and affairs.  
  

2. What is the Law? 
The current law in Ireland is contained in the Powers of Attorney Act 1996. This will be 
replaced by the Assisted Decision Making (Capacity) Act 2015 when it is fully commenced.  
These laws are supplemented by Recommendations from the Council of Europe1 which seek 
to protect a person’s interests and welfare, their fundamental freedoms and ensure that 
their past and present wishes are respected. Different degrees of capacity are recognised, 
and all protective measures should be proportional and tailored to individual needs.  
 
These FAQs refer to an EPA created under the Powers of Attorney Act 1996. When the 
Assisted Decision-Making (Capacity) Act 2015 (ADM Act) is fully commenced that will be the 
law which applies in relation to EPAs and it will no longer be possible to create an EPA under 
the old 1996 legislation. 
 

                                                      
1 The Council of Europe Recommendation on Principles concerning Powers of Attorney and Advance Directives for 
Incapacity (2009) https://rm.coe.int/168070965f  
Council of Europe Recommendation (99)4 of the Committee of Ministers to Member States on Principles Concerning the 
Legal Protection of Incapable Adults (1999) https://rm.coe.int/09000016805e302a  

Sage Advocacy Mission Statement 
To promote, protect and defend the rights and dignity of vulnerable adults, older people 
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http://www.irishstatutebook.ie/eli/1996/act/12/section/4/enacted/en/html#sec4
http://www.irishstatutebook.ie/eli/2015/act/64/enacted/en/html
https://rm.coe.int/168070965f
https://rm.coe.int/09000016805e302a
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3. What exactly is an EPA? 
 
An EPA is a legal document created by a person (the donor) who is over 18years of age and 
who has the capacity to understand that their abilities may decline in the future, and that it 
is possible to appoint another person or persons, (an attorney/s), who will have the power 
to act on the donor’s behalf if, in the future, the donor loses the ability to look after 
themselves and their affairs for themselves.  
 
It may never need to be registered (come into force) and whether registered or not, 
automatically comes to an end on the death of the donor. It can also be revoked by the 
donor during his/her lifetime. 
 
The EPA transfers considerable responsibility and control to the person/s appointed as 
attorney/s. You should be extremely careful about who you chose to be your attorney/s and 
you will need the assistance of a solicitor to set up an EPA as it is a legal and technical 
document which needs to be correct or it will be invalid (see also the answer to question 10 
below).  
 

4. What are the Regulations? 
There are several regulations governing the creation of an EPA, set out in Statutory 
Instruments under The Powers of Attorney Act 1996.  In summary these regulations refer to: 

• Various options that the donor has when creating an EPA; 

• A signed statement by you that you have read the explanatory information; 

• The duties and obligations which an attorney may have under the EPA and a 
statement signed that s/he understands these duties and obligations; 

• An obligation on the attorney to keep adequate accounts;  

• The remuneration, if any, of the attorney; 

• An attorney/s are entitled to out of pocket expenses, even if no remuneration is 
provided for; 

• A statement by a solicitor, in the format provided, that s/he is satisfied that you 
understand the effect of the EPA; The solicitor must be satisfied that it is not being 
created as a result of fraud or undue pressure.  You must be acting under your own 
free will and not under another’s influence;  

• A statement by a doctor, in the format provided, that you have sufficient capacity to 
understand the effect of creating an EPA.  

 
5. Who or what is the Attorney? 

The attorney must be over 18, must not have been declared bankrupt or been convicted of 
an offence involving dishonesty, nor disqualified under the Companies Act from acting as 
director.   
 
The attorney cannot be an individual, a trust or a corporation, who owns a nursing home in 
which you live or be an employee or agent of the owner.   
 
The duties of the attorney are to follow the terms described in the document, to act in good 
faith, to avoid conflicts of interests, and to keep accurate accounts and records.  
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You can appoint one or more than one attorneys. You decide if they should make decisions 
together (act jointly) or if they should have the power to make decisions together and also 
separately (act jointly and severally).   
 

6. What’s my role? 
You are required to make a statement that you have understood the effect of creating the 
EPA.  There must have been no undue pressure placed upon you. 
 
As you will be trusting the attorney/s you name to make the kind of decisions for you that 
you would make for yourself, you have the responsibility to tell them your wishes for your 
future, such as where you would want to live and with whom, and what assets you would 
want them to use to pay for your care. 
 
You must notify at least two other people when you create your EPA – neither of them can 
be the attorney/s you are appointing.  These two people are called ‘notice parties’.  If the 
attorney/s later applies to register the EPA these notice parties must be informed in writing.   
If you have a spouse living with you then s/he must be one of the notice parties.  If you are 
unmarried, separated or widowed, one of the two notice parties must be your child (if you 
have one), or else a relation, such as, a sibling, nephew or niece.  Otherwise, if you have no 
relatives, anyone you like can be a notice party. 
 

7. Does it involve registration?  
Your EPA can be revoked by you at any time before an application is made for registration.  
It can only come in to operation when it has been registered in the High court.  A solicitor or 
the chosen attorney usually holds the EPA documents until they are registered.  When your 
attorney sees that you are losing the ability to make decisions for yourself, s/he applies to 
register the EPA at the Office of Wards of Court, a division of the High Court.  Before making 
an application, your attorney must notify you of their intention to do so.  The attorney must 
have a medical certificate confirming that you are no longer capable of managing your own 
affairs.  This notice must be given to you and the notice parties. 
 

8. Can I object?  
It is possible to object to the registration of an EPA.  The donor and the notice parties have 
five weeks from the date they receive notification to lodge an objection at court.  The 
objection might be about, for example, the unsuitability of the attorney, any suspected 
fraud or undue pressure, or an assertion that you are capable of managing your own affairs.     
 

9. What am I authorising? 
In your EPA you may give your attorney a general authority to act for you in all your affairs.  
You may include an authority to make personal care decisions on your behalf; these do not 
include medical decisions.  At all times any decisions they make must be made in your best 
interests.  Where possible, the attorney should consult with your family members and 
carers when making these decisions.  Personal care decisions may include: 

• Where and with whom you should live 

• Whom you should see and not see 

• What training and or rehabilitation you should receive 

• Your dress and your diet  
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• The inspection of your personal papers 

• What housing, social services and other benefits you need 
 
Personal care decisions do not cover health care decisions.  You can however sign an 
Advanced Healthcare Directive if there is a particular healthcare matter you want to 
specifically request or refuse. Until the ADM Act comes fully into force the law is not 
completely clear on a healthcare professional’s duty to follow an Advance Healthcare 
Directive. 
 
You can decide which powers your attorney will have over your affairs.  You can make your 
EPA subject to restrictions or conditions, but if it is too restrictive your attorney/s may not 
be able to act on your behalf.  
 

10. What if the Court refuses to register my EPA, or cancels it? 
If it is required the Court can direct that you be made a Ward of Court instead, and appoint 
a court officer to look after your affairs and assets. 
 

11. Do I need a solicitor to make an EPA? 
An EPA is a legal document, therefore you will need to use the services of a solicitor to 
create the document. If you want a solicitor to advise you before making an EPA, you will 
have to pay for her/his services. You may be eligible for legal aid if you have limited means, 
Check it out with your nearest law centre.  
 
Before engaging a solicitor it is advisable to get a breakdown of the full costs of creating and 
registering an EPA. You need to know how much it will cost before any costs are incurred. 
 

12. What happens to my EPA when I die? 
Your EPA ends. The function of the attorney ceases as soon as you die. Your Executor, if you 
have left a valid Will, or your Administrator, someone appointed by the court if you have no 
Will, will now be responsible for your property. Your attorney would be the person who 
knows about your assets and is obliged to assist the executor/administrator by giving details 
of those assets remaining (and their whereabouts) at the date of your death. 
 
 
 
More detailed information on creating and registering an EPA, the role of the attorney, 
and steps you can take to safeguard yourself when creating an EPA is in our Sage 
Advocacy’s ‘Comprehensive FAQs - Enduring Power of Attorney’. Information on planning 
ahead including Think Ahead, creating an Advance Healthcare Directive and Making a Will 
is in the Legal & Rights section on www.sageadvocacy.ie  
 

Whilst every care has been taken in the preparation of this material, Sage Advocacy 
resource material is for information only and should not be taken as an exhaustive 
commentary, nor should it be taken as a substitute for legal advice. Sage does not accept 
any liability arising from any errors or omissions. 
 

http://www.sageadvocacy.ie/

